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and the state or government, a public order relationship is ruled upon.® It means that
the E.C.H.R? and the B.R. set up a public order which make the branches of the gov-
ernment accountable™ to the courts which have been created as legal instruments which
standardize constitutionalism as a governing paradigm.

Analyzing from the legal perspective the subjects involved in the human rights pro-
tection, universally and domestically, we stress out the fact that the general principles
of law shape the legal existence of these entities and their competence in individual rights’
protection. These principles are: legality, justice, legitimacy, democracy, rule of law,
constitutionality, checks and balances. The protection of human rights is, according to
the U.N. Charter, art.1, par.3, a means to achieve peace and international security. Human
rights protection is regulated upon by different international norms and national ones.
The assessment of the democratic degree of the government’s activity and its legitima-
cy resides in the methods used and remedies which are meant to protect human rights.
Those remedies have to be provided by the constitution of a state and externally in
some regional or universal conventions to which the state is a party to. Accepting those
treaties into the internal legal system the state becomes accountable to the internatdon-
al community."! The international institution capable to enforce the international reme-
dies when a violation of an individual right occurred, is the E.Ct.H.R. The legal provi-
sions to achieve human rights protection have been established by the E.C.H.R. adopted
by the Council of Europe in 1950, in force from 1953, as a convention concluded between
the member states, with the aim “to achieve a greater unity using as a method the
maintenance and further realization of human rights and fundamental freedoms, through
collective enforcement” (preamble of the E.C.H.R., 1950). All the Contracting Parties
have agreed (art.1, E.C.H.R.) to secure to everyone in their jurisdiction, the fundamental
rights and freedoms. The legal notion of securing has the meaning to legally provide
and guarantee the application or compulsory enforcement of the human rights. That
international obligation is incumbent to the state as a subject of law, who willingly and
freely assumes the duty to protect nationally, the fundamental rights and to be account-
able when breaching them, at the international level. The national protection is ful-
filled by enacting legislation which specifically and effectively protects individual rights
and provides constitutional guarantees in accordance with the E.C.H.R. These guaran-
tees are the constitutional principles of the rule of law and checks and balances. They con-
figure the relationships between the bodies of the government and their accountability
in such a way that legality and transparency alongside with the rule of law, will prevail
over any kind of abuse of a constitutional right or inconsistency with the constitution-
al or conventional standard.

The E.Ct. H.R. is competent to settle disputes between the state and its citizens. It
solves the pettions in which the citizens of the party states allege a violation of a right
provided in the convention. Dealing with alleged violations of human rights, the court’s
jurisdiction “to ensure the observance of the engagements undertaken by the Contracting
Parties” (art.19, E.C.H.R.) is exercised when individual or inter-state applications are
lodged, according to art.33, art.34, of the E.C.H.R. The principles which regulate the
individual petitions’ are: the domestic jurisdiction should not bar the international
concern and consideration of internal human rights situation; the exhaustion of domes-
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environment in which the Iraqi people may freely determine their own political future,
needed to be created by the Coalition partners. The U.N. had a vital role in providing
humanitarian relief in supporting the reconstruction of Iraq and helping in the forma-
tion of an interim authority. During this time, a Coalition Provisional Authority (C.P.A.)
had been established to exercise the powers of the government, in order to provide effec-
tive administration, restore conditions of security and stability, national and local insti-
tutions, and establish economic recovery, sustainable reconstruction and development.
The C.PA. was invested with all executive, legislative and judicial authority necessary
to achieve these objectives. The C.P.A. administration was divided into regional areas,
the South being placed under U.K. responsibility and control. The Resolution 1483/2003
of the U.N. Security Council reaffirms the sovereignty and territorial integrity of Iraq,
who promulgated on 8 March 2004 the Law of Administration for the Transitional Period.
This law established an interim Iraqi government. In 28 June 2004 full authority was
transferred from C.PA. to the interim government and the C.PA. ceased to exist. The
multinational force, including British forces remained in Iraq pursuant to the request
by the Iraqi government and with the U.N. Security Council’s authorization. The
coalition forces consisted of six divisions who had particular area responsibility. U.K. was
given the command of multi-national division in South-East, in particular Al-Basrah and
Maysan provinces. Their task included patrols, arrests, and anti-terrorist operations, polic-
ing of civil demonstrations, protection of essential udlities and infrastructures and pro-
tecting police stations. The second main function of the British troops was to support
the civilian administration in Iraq in a variety of ways to rebuild the infrastructure. In
that complex situation the only agent of law and order, was the British Army and the
Coalition Forces. The use of force by the British Army is ruled upon by the Rules of
Engagement which allow the use of lethal force if absolutely necessary.

On 21 June 2003, Brigadier Moore issued a formal policy on the investigation of
shooting incidents, which had to be reported to the Divisional Provost Marshall. This
non-commissioned officer evaluates the incident and decided if will come within the Rules
of Engagement. If not, and involved death or serious injuries, the investigation was to
be handed to the Royal Military Police, at the earliest opportunity. Brigadier Moore decid-
ed that this policy should be revised in the sense that such incidents should be report-
ed immediately by the soldier to the Multinational Division, by a report of serious
incident, without including a full forensic examination.

The applicants are relatives of the dead civilians involved in the incident between
the British patrol and people attending a funeral, where the tribe’s custom was to dis-
charge guns at the ceremony. The British patrol killed Hasim Al Skeini, without giving
any verbal warning before the gunfire. Brigadier Moore considered the incident under
the Rules of Engagement and did not order any further investigation. The first appli-
cant is Al Skeini father. The second one is the widow of her husband shot dead during
Ramadan, when the British soldiers raided the house. The third applicant is the widower
of his wife fatally wounded when the family had dinner around 8 p.m. at the Institute
of Education, and it was gunfire from outside the building. The fourth applicant is the
brother of a dead person who was shot dead about 8.30 p.m. when retiring home
from work. He was in a minibus which entered a “barrage of bullets” and was mortal-
























