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Introduction

UGENIU SPERANTIA lived Dbe-

tween 1888 and 1972, standing

out particularly for his work in
the field of socio-human sciences and
philosophy, and as an eminent profes-
sor at the University of Cluj, especially
in the interwar period and in the years
of the Second World War. Some of his
publications were known in the Euro-
pean cultural area, as they were trans-
lated into French, Italian and German,
or presented during the scientific and
philosophical conferences which he at-
tended in various cultural capitals of
Europe.! As a philosopher, sociologist,
writer and fertile thinker in the field
of philosophy of law and culture, E.
Sperantia researched and worked on a
wide range of topics, permeated by a
strong humanistic orientation. In the
context of an ample synthesis of phi-
losophy of history, sociology of law,
anthropology, and history of political
and juridical thought, Sperantia de-
vised an original outlook on state, leg-
islation, government and law.?
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Sperantia’s philosophical outlook on law is organically integrated into his
outlook on world and society, approached as a whole. Spiritual life is shown un-
der two aspects: one is subjective, or individual, and the other one is objective,
or social; the close interactions between the two result in their continual devel-
opment and mutual enrichment. Personality can only be shaped and improved
within an organized, well-regulated society; likewise, society will only reach a
high degree of organization through work and a laborious, fertile and orderly
activity performed by the people within it. No law and order are possible in a
society where individuals are devoid of logical consistency, but nor can there be
discipline and individual consistency in a society devoid of law and order. In any
case, the two aspects of spirituality grow organically and in conjunction.

Philosophy is necessary in order to understand the historical evolution of
justice in the world. In this sense, E. Sperantia brings forth several arguments,
rooted not only in Romanian juridical culture, but also in the European
Zeityeist, in favor of reconsidering the mission of the philosophy of law:* “Yet,
whoever wishes to fully understand what Law and Order are, in order to define
Law through its essence, whoever wishes to be aware of the place held by Law in
the entirety of our lives, or of the spiritual mainsprings demanding, creating and
driving it, finally, whoever wishes to discover the conditions for the justification
and binding character of legal norms must research the entire structure of that
speculative discipline which we call ‘Philosophy of Law’ (or ‘Juridical Philoso-
phy’), with its divisions and subdivisions.”*

Law and its Sources

SING A specific methodology of multidisciplinary, systemic, structuralist

and historical approaches in research, E. Sperantia analyzed law, state

and nation in their socio-economic, cultural and spiritual contexts,
seeking to explain their genesis, the factors driving their change and develop-
ment, the connections between them, the laws of evolution and the direction of
their becoming throughout history:.

The fundamental particularity of social structures and human minds, Spe-
rantia believed, is normativity; suppressing normativity, norms and laws, would
make social life chaotic and impossible. Examining the stages of social develop-
ment, the connections established in the living world, both social and mental,
leads us to the discovery that normativity is an integral part of the human be-
ing, which makes the latter aware of the fact that man has a natural need for
submission to norms, realizing that there are certain directions to follow and
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certain limitations and constraints which must be respected.’ Proper to man is
an “ordering imperative,” which is not subordinated to any conditioning, and
which consists of the universal rule of the universality of norms, from which
all imperatives and justifications guiding human behavior are logically derived.
Thus, the life of each individual is regulated by diverse principles and norms, not
solely juridical, but also of a different nature: moral, religious, social, protocol,
technical norms etc., by agendas, political codes, by mores, customs, traditions,
habits. All these are, after all, variants of the fundamental norm: “Life must be
regulated.” E. Sperantia wrote, in this sense, that: “Normativity, in general, is
required by the structure of our spirit, but juridical normation is required by
this structure only because the tendency to possess values is a source of friction,
disagreement and enmity, which can endanger peaceful coexistence, for this ten-
dency, by its very nature, involves a minimum of harmonious convergence on
the part of the human minds.””

Social justice is achieved when the existing order in the lives of individuals
and social groups is consistent with normative principles. From one point of
view, justice is relative, “in the sense that it is not the same everywhere, for
ideologies and traditions vary with respect to time, place and social groups.
There are, however, some universal and eternal foundations of Justice: these are a
priori normative convictions, which arise from the structure of the human mind
in general. Compliance with them constitutes the absolute and universal social
justice.”®

Law, as a system of norms, has specific characteristics, above all the logical
compliance with the principles and imperatives from which it is derived, favor-
ing sociality and the realization of justice. Textually, Sperantia believes that the
tfollowing traits of law can be identified: “a) it is composed of a total of norms;
b) it favors sociality; i.e. it contributes to the assurance thereof to the greatest
extent; ¢) its structure always contains an element of conformity or logical con-
sistency with certain pre-established principles or imperatives.™ The entirety of
norms existing in a system of law is not homogenous: its parts have different
degrees of generality and binding character; some seem to possess an evident,
axiomatic validity, others appear to be arbitrary; some seem logically better es-
tablished than others, and not all have the same social effectiveness. Most im-
portant for ensuring human coexistence are those which Sperantia calls “cardinal
norms,” and the others—which ensure or facilitate the application of the former,
are called “adventitious norms.” Cardinal juridical norms (such as “the norm of
mutual respect” or “the norm of respecting engagements”) are identical both to
the formal guarantees for social life, and to those of spiritual life, constituting a
normative whole, distinct from the “arbitrary” commandments of positive law,
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and as such we may call them: natural law, rational law or transpositive law.'’
Their validity is universal, as is the universality of the principles of logic and mor-
als. According to the their function, cardinal norms can be: punitive (prescribing
sanctions against transgressions); coercive (prescribing constraints); dispositive
(commanding certain actions); exceptive (stating cases when certain disposi-
tive norms may be eluded); prohibitive (forbidding certain actions); permissive
(stating cases when certain prohibitive norms may be eluded); organizational
(constructing the directives of institutions). In connection to cardinal juridical
norms, which ensure and guarantee social life, there are also norms seeking to
ensure the application of cardinal norms; these are called adventitious norms
(i.e. derivative, auxiliary). Such are the categories of norms regulating the orga-
nization of executive power, law enforcement, the establishment and operation
of judicial, legislative and administrative bodies. As a matter of fact, all bodies
and institutions of the state owe their existence to adventitious norms.

Historically, the conversion of a priori juridical norms, which are a natural
part of the structure of the general human spirit, into norms of positive law, and
into positive juridical orders, has been accomplished in various concrete ways.
The people’s innate need for normation and justice was involuntarily fulfilled,
at the beginnings of history, through customs, habits and rites rooted into col-
lective practices. It was only afterwards that express, intentional “legislation”
appeared, on the basis of cardinal norms. Sperantia analyzed legislation, as a
mission of the state, which can be independent from others, in close connection
to the different factors which may influence it, either positively (greater rational-
ity and effectiveness of juridical norms), or negatively (distancing legal norms
trom society’s need for justice).

As a “willful creation of the norms of law,”! legislation requires certain spe-
cial conditions: the existence of goals, means, procedures, agents, support etc.
A new law must be based on motives; these result from the analysis of existing
realities in the given society, with an emphasis on “evils,” on the one hand, but
also with the possibility of “a superior value,” the road to more justice, on the
other hand. “The legislating activity, being an activity directed towards social
order, presupposes dissatisfaction with the given situation and pursuance of a
new social order, of a superior value. It is understood that the way in which the
appraisal is made, the scale of values proper to the legislator and his possibili-
ties of conceiving change, the means he uses and the degree of success, are very
variable and depend on a large number of factors,”'? among which are mindsets,
outlooks, beliefs, customs, the legislator’s potential and culture, assessment cri-
teria that are dominant in the social group and, last but not least, the human
material (masses of citizens) to which the norms are to be applied. The peren-
nial goal of any legislation is the creation of a new, superior social order. All of
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the abovementioned circumstances may influence legislation, so its results are
axiologically relative. There have been many cases when the new order of law
proved to be inferior to the one it replaced.

Not anyone possesses the possibility and opportunity to legislate. Legislating
agents or institutions have a different, sometimes negatlve leglslatlng potential
(when chaos, corruption, disorder ensue in society, various anomic states appear
etc.). This is because formulating and imposing new laws is upheld by rela-
tions of power between those who support legislation and those who oppose
it. Obedience is not widespread among all members of society. “In order for a
collectivity to accept the norms decreed by a ‘legislating agent,’ the latter should
demonstrate the possession of a certain value that is called either ‘prestige,” or
‘authority.”'?

The multitude of factors influencing legislation, the system of law, the cre-
ation of a new order in society includes: collective mindsets, dominant currents
of opinion, customs and traditions, religious ideas and secular beliefs, politi-
cal and philosophical trends, various ideologies and doctrines. To the question:
“Where do certain ideas and suggestions used by the legislator come from?” E.
Sperantia answers: “From a certain ideology, from a custom existing or having
existed within a certain nation, from foreign legislation, from a jurist’s doctrine
or from a philosopher’s theory.”'* Such factors may act either in the sense of
a new law being passed, or against the change of the juridical order. A given
philosophy will certainly provide justifications in favor or against a given social
order and the possibilities of legislation derived from it.

The Role of Ideologies in Justifying Law and Legislation

ATURALLY, JURIDICAL norms—the system of law constructed logically

and in accordance to rational criteria— would have to impose them-

selves upon the human mind through their inherent authority, an au-

thority which does not come from the outside and which does not need to be

proclaimed by the legislator. In reality, however, “arbitrary” juridical norms have

also been passed by legislators, stemming from conditionings situated outside

their mission. In such cases, a system of norms deemed to be unjust and con-

testable would be imposed by force and would constitute, in fact, a system of

constraint. Since the legislator is legitimate and entitled to pass laws, his laws
would seem justified and binding.

The mission of legislating can be shaped or legitimated by ideologies.'® There

have been periods in history when the cardinal norms of law were altered in

terms of their meaning and application. Ideologies, aspirations, collective mind-
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sets generate changes in the fundamental set of juridical values, and transforma-
tions that appear, in time, within the order of values will also produce changes
in the juridical order, especially as regards adventitious norms.

The great veformist and vevolutionary movements of renewal are always guided by
the purely ideological and purely conjectural assertion of yet unconsecvated rights,
the desire for vecognition and for the social confirmation of novms. For a lony time,
some ideologies have lacked the power to become veality; whether they ave not shaved
by the greater society, or accepted by most people, they do not have, in their structure,
the qualities vequived for their materialization into a positive juridical order. Cir-
culating as a simple veceived iden or as a “verbal” cliche, such an ideology can linger
for decades and centuries in the life of one or several peoples, which dream of it with-
out livinyg it and assert it without applying it, until someone gives life to the theory,
creating and bringing to its aid a collective enthusiasm so intense that it defeats the
inertin of routine and the barviers raised by the beneficiavies of the old regime. These
states are, in fict, embryonic phases experienced by almost all ideologies.'®

Ideological trends, political agendas derived from them, utopias, all have had
their own evolution: some remained latent, some prevailed in public, having
a relative stability, others generated collective enthusiasm, and then abruptly
collapsed. There have been ideologies which generated collective enthusiasm,
maintaining themselves owing to their utopian, propagandistic vision, conveyed
to the masses, and concealing the weaknesses, shortcomings and the mediocrity
of a gray regime. In any case, Sperantia believed, positive law is not only the
result of certain conflicts among people, but also of a “selection” among ideolo-
gies. The selection involves lengthy debates, propaganda, struggle. “Ideologies
are born, they fight for domination, and then die.”” The most certain and ef-
ficient norms pertain to positive law, but “their validity only lasts as long as the
views maintaining them in force enjoy collective recognition. And if there are
immutable views, they can only be found among the a priori principles from
which no system of law can stray.”®

In the history of state, law and juridical culture, different ideologies have
existed and succeeded one another, justifying and legitimating government, leg-
islation and law. E. Sperantia analyzes the most important ones of his time:
national and social mysticism, as well as state mysticism—both of a scholarly
origin. The former originated in the philosophical outlook on state of Fried-
rich Carl von Savigny—the founder of the historical school regarding state and
law"*—, in Carl Schmitt’s theory of “free law™ and in the views of modern
social anthropology. According to this doctrine, law and government have their
sources in the nature and characteristics of a race or of a homogenous nation.
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When the nation becomes free, when it has purity of blood and is governed by
authentic representatives, inspired by the national spirit, by the will for commu-
nion, then a state and a juridical order will result, having developed organically
alongside the race. This outlook emerged in the German world after the First
World War, as a psychological compensation for the losses incurred in 1918. The
other one—"state mysticism,” is illustrated by the Fascist doctrine that prevailed
between the two world wars, but also by the Soviet one; both identified the state
with the people’s “collective spirit,” with the single will of the nation or with the
will of the “proletariat.” The dictator is the representative body of the state, who
expresses the will of the entire collectivity and of each citizen. Consequently, the
citizen cannot want anything other than what the monolithic state wants, as the
latter faithfully represents him. Being a part of collective will, individual will
must naturally not contradict the will of the whole, for a logical contradiction
would ensue.

There are, also, other ways of justifying law and legislation than the ones that
subordinate the legislator’s activity to a superior and peremptory principle. Spe-
rantia addresses doctrines that find sufficient justifications within the juridical
and state system, such as: positive law is justified exclusively by the legislator’s
will (law is the result of force, it is a creation of “the strongest”); law is a result of
pursuing pleasure and avoiding pain (the hedonistic doctrine); law results from
pursuing usefulness, so that all that is useful is law (the utilitarian doctrine);
juridical positivism, which asserts that there is no other law than that which is
passed by legislation. In all these doctrinal variants, the legislator (be it an in-
dividual, a college or parliament) is free, autonomous with respect to any type
of outward constraint of a social, economic or doctrinal nature, so that juridical
norms will result exclusively from his judgment, from his free will.

It must be underlined that, above all forms of legitimation and justification
of government, legislation and public administration, Sperantia places the ratio-
nalistic acceptation, i.e. that philosophy of natural law which historically has not
had a sufficient dissemination among the masses, being too abstract and theo-
retical. But the future presents great opportunities for asserting this philosophy,
as the people will cultivate themselves, following the generalization of public
civic and political education at a high level. The efficacy of juridical rationalism
might increase in the future, Sperantia believed, if accompanied by a certain
amount of religious education and interpretation, adequate to the masses’ level
of information. Thus, gradually, the negative and sometimes toxic influences of
ideologies on legislators and governments would diminish, and those normative
convictions that are imposed from the outside, being of a logical, rational and
spiritual nature, will be strengthened.
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Connections between Law, State and Nation

OTH HISTORICALLY and structurally, law and state have had reciprocal con-

nections. How must these connections be understood? This issue, E.

Sperantia believed, was solved in a wide variety of ways, with two ex-
tremes: the identification of law and state (the solution of Hegel, Kelsen*! etc.)
and the trenchant negation of law’s dependence on state (the theory of social
law, the institutionalist doctrine of law etc.). But it is an axiomatic truth that
juridical norms (unlike other norms, such as moral, religious, technical, and pro-
tocol ones) have always been created by the state organization; likewise, the state
deals with their application, sees to it that juridical norms are observed, in order
tor it to effectively fulfill its assumed functions: legislative, executive and judicial.
Appearing as an overarching institution that exists on a geographic territory, the
state possesses its own legal order that can be compared to what statute means in
a private institution. Neither law, nor state, is an end in itself. The three separate
and at the same time coordinated powers of the state serve the law, and law is
designed to ensure justice and the peaceful coexistence of people in society. The
tinal purpose of state and law is to ensure the conditions required for social co-
existence, social peace, to prevent conflicts and rivalries, in accordance with the
commandments of human spirituality.

The state 1s an institution and therefore involves some organization, and can-
not be identified with the population residing on a territory, with a nation, with
a social group, with a race or with the sum total of individuals included within
its structure. As an institution, the state is a systemic and systematic ensemble of
social actions, performed by civil servants hired by the three powers, converging
towards a well-determined purpose and complying with the given legal norms.
The quality and efficiency with which the state fulfills its functions and its mis-
sion depends exclusively on the value of its employees” competence and on their
activities, devoted exclusively to the purpose of the institution. “The state is
nothing but activity, organized, regulated, led and endowed with means.”* The
purpose of this institution is to ensure a maximum of justice, for a maximum of
people. For this reason, it creates and defends juridical norms constituting the
order of law.

Pursuing the fulfillment of prerequisites for peaceful coexistence, for strength-
ening social cohesion, the state is watched upon by all members that make up
the collectivity, so that the state is an institution with prominently public func-
tions. In this context, the state is the institution which organizes itself, creating
and issuing adventitious norms. These are subsumed to the cardinal imperative
of the “need for justice.” All subdivisions and bodies of the state, all civil servants
working in the institutions of power, in administrative ones, in the judicial sys-
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tem, the army, the police, the revenue service etc., and, broadly speakmg, in the
state sector, are regulated by adventitious norms, i.e. all norms composing the
administrative law, and by organic laws—those regulating the function of the
bodies of the state. All bodies and institutions of the state make up an ensemble
with a concentric configuration, the core of which is the need for justice. In
order to fulfill its mission, the state possesses a “public force”—the guarantee,
in extremis, of social cohesion and the one called upon to eradicate illicit and
rebellious interests.

Distancing himself from any sort of ideology or doctrinal position, Sperantia
theoretically analyzes the possibilities of estranging the state from its cardinal
mission—phenomena that have appeared frequently and diversely, with ebbs and
flows, throughout history. Such manifestations occurred when certain means of
the state were transformed into ends, often considered to be more important
than the need for justice. On this basis, the state allowed itself to expand over
the entire society, creating the impression of identifying itself with the will of the
entire nation, with the human collectivity at large, with the lives of the people.
In totalitarian regimes, it came to “invoke state interests” in order to suppress
fundamental rights and freedoms; the state could afford to nationalize values, to
become the greatest landowner, the greatest merchant, the supreme administra-
tor of public health, education, environmental protection etc.

The state always serves and defends the rule of law, a certain kind of spiritual-
ity, to ensure the cohesion and peace of a social group. The state itself establishes
the limits of the group to which juridical order is applied, so that the geographic
border of the state would coincide with the limits of the social group; the span
of the state determines the scope of the power of its laws, and vice versa. “This is
why nothing endangers the unity of a state more than the lack of unity of its leg-
islation.” But it is a mistake to believe that the state should only be a national
state. History contradicts us! In this context, Sperantia emphasizes certain ad-
vantages of the national state as compared to, for instance, federal, multilingual
and multiethnic states. These advantages result from the defining characteristics
of a nation: “The nation stands for a certain unity, through the relative similarity
of predispositions and propensities of temperament, which are also due to the
common anthropological background, but mostly to a specific mindset created
by the circulation of certain outlooks, beliefs and aspirations, accredited and ac-
commodated within it.”**

As a spiritual unit, resulting from the education and molding of several suc-
cessive generations in the same “spiritual regime,” with the same values and
normative guidelines, the nation has a specific affinity for a certain type of social
and juridical order. For this reason, the national state has the highest chances
of building the most homogenous and unitary political organization, in which
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individuals would find the most appropriate environment for the application of
laws and for compliance with the norms of coexistence; the national state func-
tions as a social formation directly serving human coexistence and giving each
individual the social-cultural environment that is closer to his temperament and
personality. This is why the national state embodies the highest degree of con-
sistency with human spirituality. “The national state is the most unitary state,
and has the greatest homogeneity in terms of collective aspirations and mind-
sets. The national state has the highest chances of considering itself as socially
settled within a maximum of achievable justice. The national state is, therefore,
a technical construct for defending and guaranteeing the type of justice and so-
cial order which most closely corresponds to the general outlook and spiritual
demands of a nation. By this, the national state appears as a social formation
serving human spirituality to the greatest extent.”?

Sperantia did not exclude the possibility that other types of states (heteroeth-
nic, multilingual, multiethnic or multinational) might constitute an institutional
environment offering the individual an appropriate context for his mental and
spiritual qualities. But this organizational, cultural and spiritual structure is the
result of historical development, of a political-juridical, social and religious edu-
cation and orientation, which has been accomplished over centuries. The con-
struction of the European Union as a state might be an example in this sense.
But the example given by Sperantia is the Swiss Federation.

Conclusions

UGENIU SPERANTIA, a creative intellectual with encyclopedic knowledge,

enriched the analysis of state, law and nation by including it in a broader

philosophical and sociological perspective, according to which social life
at large and the life of each individual, taken separately, are guided by values,
so that “axiotropism” is specific of the human being.?® It is values that guide
the life of individuals and social groups, contributing to the accomplishment of
their synthetic unity (as personalities, nations, human collectivities etc.), having
a spiritual basis and universal imperatives. Law, legislation, government and the
life of the state are oriented by values in a spiritual environment, defining the
human condition.

The fundamental postulate of the entire system of law is “Law must exist,”
and since it only exists if it is respected, we may formulate this obligatory com-
mandment, for itself and by itself: Positive law must be rvespected!*” The directional
value that must be attained by legislation is the creation of that positive law that
would lead to the accomplishment of a maximum of justice. And the state, as an
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institution situated somewhat above the other institutions, has the final purpose
and reference value of achieving the conditions required for sociality, peace and
order in society, in order to ensure spiritual cohesion within the social group
governed by the law of that state.

The role of ideologies is that of linking state institutions, operating law, and
of influencing the mindset of the human collectivity and of the nation. Domi-
nant ideologies leave their mark on legislation, changing systems of law and
revolutionizing them in certain historical periods.

The dynamic of the relations between state, law, legislation and national life
results from the action of several internal and external factors. Among these,
beliefs, ideologies, aspirations and dominant ideas in the collective mindset are
dynamogenous factors. But the direction in developing state, law and govern-
ment is given by cardinal norms, by universal principles of law. These are derived
from the people’s eternal need for peaceful coexistence, in a polis focused on jus-
tice, on the scale of values promoted by rationalistic and humanistic orientations
in universal culture and thought; individuals and their natural rights are ends in
themselves, central values in society.

a
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Abstract
Eugeniu Sperantia’s Outlook on the Connections between Law, State, Nation
and ldeologies

This paper secks to highlight the original contribution of a Romanian scholar, Professor
Eugeniu Sperantia (1888-1972) of Cluj, in the development of several disciplines, such as: juridi-
cal philosophy and sociology, the theory of state, legislation, government and nation. His contri-
bution arises from the fact that his approach was founded on humanistic and rationalistic bases.
Between the state, as an overarching institution on a territory defined by precise borders, on the
one hand, and legislation, juridical norms, government and national life, on the other hand, there
are reciprocal connections, driven by a historical dynamic. The ideologies, beliefs and mindsets of
social groups leave their mark on these connections, with intensities and results varying from one
historical period to another. The sociological analysis of the evolution of state and law, the use of
interdisciplinary and systemic research methodology enabled Sperantia to devise a theory of the
field he investigated, which remains topical and useful even today.
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