The Inquisitors in the Judicial Practice
of Cluj at the End of the 16" Century
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A A result of the 16™-century political and economic changes, by the second
half of the century the local government of the free royal town of Cluj (Kolozsvir,
Klausenburg) had been established. In matters of administration, jurisdiction and
lawmaking the community of the citizens had managed their affairs according to
their own regulations, being obliged to obey only the authority of the prince.
The court of the town, that had the rights to proclaim capital punishment (jus
Jladii), exercised jurisdiction over its citizens; furthermore over every foreigner
that committed a crime within the town-walls. The first judge (sudex primarius)
and the royal judge (sudex regius) constituted the first instance of the town
court in the hierarchy of the judicial institutions of Cluj; their decisions were
censored by the inner council of the twelve jurors. The town notary, the town
attorneys (procuratores), the executioner, the grab (poroszld), the summoners
(torvenyszolgik), and in exceptional cases even the members of the assembly of
the centumyviri (council of the hundred men) had as well certain duties in the
judicial practice of the town. In this typical institutional framework of the
carly-modern European towns had emerged at the end of the 16" century the
institution of the inquisitors (directores causarum) in Cluj.

Previous research has treated the activity and function of the institution
only superficially. Andras Kiss merely noted its existence and summarized the
range of its activities.' In what follows we would like to enlarge the knowledge
concerning the judicial practices of the town in the era of the Principality, by
investigating the reasons and circumstances of the establishment of the institution,
its role in the jurisdiction of the town, and its influence on the latter.
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The Establishment of the Institution

HE FIRST order of the general assembly of the town concerning the

regulation of their activities dates from March 1587; however, one can

tind data attesting their judicial practices from the previous years as
well. The two inquisitors of the town, called “nguisitores malefactorum”, are already
mentioned in the witch trials of the year 1584.” In the first years of their activity
their competence seems to be identical with that of the town attorneys: they plead
the town mainly in cases involving criminal law.

Regarding the circumstances that brought forth the establishment of the
institution, we must emphasize the growing effort of the town officials to tighten
the control over the community of the town in order to insure increased security
and order. That is because in the second half of the 16" century, due to the arrival
of a great number of immigrants — refugees from the territories of the former
medieval Kingdom of Hungary occupied by the Ottoman Empire, as well as
several merchants and servants — in the town known for its security and its
prosperous economic, commercial and religious life, the rate of delinquency
increased.’ Consequently the council of the hundred tried to maintain the order
by yearly repeated enactments and by the establishment of a more effective
institutional system.* Thus, this typical environment for the 16™ century had
served as a soil for the emergence of the institution of the inquisitors.

In the establishment of the institution a major role was played by the process
that started in the canon law in the time of pope Innocent III, who reintroduced
the inquisition procedure in the Constitutions of the Fourth Lateran Council
(1215). In short time the inquisition procedure was adopted in the secular criminal
law as well. This meant that, as opposed to private prosecution, since that time
public institutions could initiate and conduct the proceedings of a trial as well.
The adoption of the measure in the secular law was eased by the endeavours of
the centralizing governments to control the judicial power within their territories
by replacing the private with public authority and by the officialization and
bureaucratization of the judicial power. By the introduction of the inquisitorial
procedure the state had initiated and assumed control over prosecutions, and
in the meantime, by using different methods — like torture — it acquired the
necessary information to successfully prosecute the enemies of the government
and to gain or maintain control over the society. As Laura Ikins Stern stated,
we are witnessing an “erosion of the concept of crime as a private matter”; moreover
“as the concept of crime changed from crime as private matter to crime as a public
matter, the public institutions became responsible for more and more parts of the
procedure.” In Florence and other Italian city-states this process already started
at the end of the 13" century,® while on the territories of the German law it
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tirst appeared at the end of 15" and the beginning of the 16™ centuries, in the
law codices of the time, attesting the reception of the Roman law.” Until the
middle of the 16" century the judicial practice of Cluj had been marked by the
adversarial system, which meant that the trials were started only through private
initiation.* From the year 1572 onwards there is evidence showing that the
government of the town — as public authority, represented by advocates — initiated
the prosecution of criminals.’

The personality and the activity of Gyorgy Igyarté had a determinant influence
on the further evolution of this process and on the establishment of the institution
of the inquisitors. As a well-known private attorney of the citizens in the 1580’s,
he had also represented the magistrate in the court in public affairs. Due to his
activity the number of public prosecutions in the judicial practice of the town
had considerably increased."” However, his authority and influence served him in
most selfish affairs as well: he summoned to court people he had been in conflict
with." Furthermore, in the year 1586 many such cases were brought to light
in which in return for money he betrayed his clients and took the part of their
opponents.'? As a matter of fact Igydrtd’s abuses led the council to the conclusion
that the public prosecution of the criminals could only be effective if the elected
inquisitors were not engaged at the same time as attorneys in private cases;
thus, the chances of serving private interests in opposition to the town’s interest
could decrease considerably.

The Duties of the Inquisitors

1578 can be regarded as the first attempt of the town’s law-makers to

delineate the duties of the inquisitors. “Beholding the flood of sin which
took over the town, two important men were chosen, namely Andrds Eotweos [and]
Andreas Beuchel, to guard in the name of the town the sacved honour of God, on
whose guidance they have given their oath. Those citizens charged with evil deeds
shall be cited, and if their sinfulness is vevealed they shall be arvested indiscriminately
[by them]. They should prove against them by the testimonies of their meek neighbours,
and as the privileges of the town show, if two conclusive witnesses testify against them,
they shall be punished accordingly. If theve will not be seven witnesses to testify against
them, the charged ones will have the possibility to firee themselves by an oath deposed with
seven compurgators. Other privileges of the town shall be guavded by them as well, namely
they shall see after the heritage of those departed without offspring.”™" Thus, the inquisitors
were charged to take immediate action against criminals in cases that did not
involve private accusation.

T HE ORDER of the assembly of centumviri given on the 14™ of March
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Meanwhile their activity was continuously monitored by the centumviri.
The latter occasionally even summoned them to take part in the pursuit, arrest
and citation to court of the criminals. A committee formed by well-known attorneys
or members of the inner council — former first judges and jurors — was constituted
as well to support the activity of the inquisitors.'* The members of the committee
were: Tamds Budai, a successful goldsmith and a prominent member of the
magistrate, who had been elected first judge, royal judge, juror, steward, auditor,
tax rectifier and mill supervisor for several times; his brother-in-law, Stephanus
Pulacher, a tailor who by the time of his nomination in the committee had
been already elected as royal judge, auditor, tax collector and tax rectifier of the
town; Gdspar Vicei, a member of one of the most famous families of Cluj,
who had been elected juror, tax collector, tax rectifier and auditor as well; the
scribe Lucas Trauzner, who, after he had left the office of the towns’ notary, became
a reputable advocate of the principality, and eventually achieved important offices
in the state government." The inquisitors were obliged to follow the instructions
of the town’s first judge as well; furthermore they were supposed to intervene
at the denouncements made by private persons. In 1592 for instance, responding
to the demands of the two injured parties, they brought to court two Romanians
accused of serial theft and robbery.'* In 1600 the inquisitors sued Mihdly Segesvari
at the relation of his former master, Stephanus Pulacher, accusing him of theft
and robbery committed in the town after joining the foreign armies in wartime."”
In the same year, at the relation of the wife, they arrested a man who had
beaten his mother-in-law to death.'

On the other hand, there were cases that featured the inquisitors as possible
criminals. Andrds Otvos, a former councillor, due to an unproved murder suspicion
was expelled from the council of the hundred."” Another case features Gergely
Baldsfi, the inquisitor elected in the year 1593, who was charged of complicity
to murder.” Both conflicts arouse following thelr appointments as inquisitors,
however, the further development of the cases is unknown. Apparently Otvos’
contlict was solved in the period of his two years long office-holding; while Balasfi
had to, or was forced to abandon his office. The fact that he had been among
the few inquisitors in function for merely one year seems to sustain our assumption
that he had been forced to abandon his activity due to the charges raised against
him.

According to the order given in March 1587, the inquisitors gained an important
role in the management of the revenues of the town as well. Since the charter
of Prince Stephan (Istvin) Bathory from the year 1575 onwards the movable and
the immovable goods of those citizens who died without oftspring devolved upon
the town.” The validation of the acquired privilege, however, in numerous
cases provoked a vehement opposition between the town and the treasury, or the
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heirs who claimed the goods in question. The settlement of these affairs initially
burdened the attorneys of the town or other members of the magistracy;* however,
after 1587 this duty had been assigned to the inquisitors. Thereafter, the assembly
of the hundred had only supervised their activities, and, if needed, summoned
them to intervene in cases concerning the incomes of the town.* In the acquisition
of the goods the inquisitors frequently encountered impediments that required
the intervention of the town’s court. They cited mainly widowed citizens, from
whom they claimed that part — one third or two thirds — of the wealth of the
departed which was owed to the town either due to the lack of offspring, or
according to the testament of the departed.” In many cases these suits dragged
on for years, and the decision of the court often favoured the heirs.”® In some
cases, though, the inquisitors acquired properties even through violation of the
heir’s right.*

The analysis of the range of activity of the inquisitors has shown that in the
establishment of the institution the pattern had most certainly been provided
by the state office of the prosecutor of the treasury (divector causarum fiscalinm,
kincstari jogiigyigazgatd). Regarding their duties, the similarities between the two
institutions are clearly visible. As Zsolt Trocsdnyi had already pointed out, the
main role of the prosecutor of the treasury had been the defence of the legal rights
of the treasury, but in fact, in modern terms, he was the chief public prosecutor
of the state.” In the same way the inquisitors form Cluj were in charge of the
town’s goods, being at the same time public prosecutors as well. The leading role
of Cluyj in creating a separate institution that was in charge of initiating public
prosecutions should be pointed out as well, since in other Transylvanian towns
of those times no such institution could be found. However, the circumstances
necessary for its establishment were present in other parts of the country as
well: the practice of public accusation spread also in the other jurisdictions ,
and other towns had equally gained the right to take over the goods of those
citizens who departed without heirs. In Cluj the process must have been
considerably accelerated by the favourable relationship between the officials of
the town and the central government of the state.

Election, Career, Knowledge, Social Status

HE ASSEMBLY of the centumpviri elected annually two inquisitors among

themselves, consistently taking into account the existing parity system

between the Hungarian and Saxon citizens in the nomination of the town
officials.” Their appointment lasted for one year; however, the prolongation was
quite usual.
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x = Hungarian inquisitors; + = Saxon inquisitors

Thus, out of the 10 officials between the years 1587-1599, Stephanus
Mintler/Palastos had been in place for six years (with an intermission of two years),
while Istvan Szabo/Jenei had been inquisitor for five consecutive years. Andrds
Otvos, Andreas Beuchel, Mdrton Nyiré and Paulus Vildner had filled the office
for at least two years, and merely four people were inquisitors for only one year,
namely Imre Sala, Baldzs Fabidn, Gergely Balasfi and Nicolaus Mark.” Regarding
the election of these officials, it can be noticed that in four years both inquisitors
were re-elected, and in 1598 one of them occupied his office again after a few years
of intermission. In two cases one of the members was re-elected, new-comers being
nominated as their partners; in 1594 a former inquisitor had been appointed
together with a novice. Thus, 1593 was the only year when both of the officials
were elected for the first time. Hence, this information proves that the main principle
tollowed by the centumpiri in the election of the inquisitors was the transmission
of the acquired knowledge and experience. Similarly to the attorneys, the inquisitors
did not benefit of special theoretical training either, thus the bequeathing of the
acquired experience and practice gained a great importance.

As members of the assembly of the centumpiri, all the inquisitors were respected
citizens, who possessed inherited property in the town and paid tax. There is
scarce data concerning their personality; their knowledge in juridical and economical
matters, or their experience in the hereditary practices of the town. However,
by analyzing their careers as oftfice-holders and their other activities performed
before or by the time they were elected as inquisitors, we can draw certain
conclusions on these matters. Andris Otvos worked as a steward (dispensator,
safirpolgdr), auditor (exactor, szamverd) and tax rectifier (dicatoy; vondsigazgato),*
similarly to Andreas Beuchel, who had taken part in the administration of the
town’s incomes as an auditor and tax rectifier.” Baldzs Fibiin worked as a mill
supervisor (malombiro) and as the butchers’ supervisor (ldtomester),”” Stephanus
Mintler/Palastos was the captain of a town-quarter (capitaneus quartae, fertily-
kapitdny) and the butchers’ supervisor,” Paulus Vildner had been judge of the
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trade (¢udex fori, vasarbiro)* and Imre Sala was a member of the goldsmith’s guild
and worked as hospital master (maygister xenodochii, ispotalymester) too.* Through
these offices they presumably acquired a considerable practical knowledge that
could be effectively utilized in the administration of the town’s income. Regarding
their juridical knowledge it is known that Otvos had become a member of the
inner council even before being elected as inquisitor, and often took part at the
court interrogations as the town’s official emissary. In the year 1585 he represented
the town at the court of justice of the prince in Alba Iulia (Gyulafehérvas,
Weissenburyy).* Nyir6 and Mintler had often been engaged as arbiters (fogott bivak)
in debates between citizens concerning properties or other assets.” Istvdn
Jenei/Szabo was mentioned as clerk (literatus, dedk), which may suggest that
he had certain juridical knowledge; in the case of Gergely Balasfi it is merely
presumed that he possessed juridical training as well.** In April 1583 Imre Sala
was sent by the court to intervene and gather information about a debate on
property rights between two citizens.”

Based on these data one may aftirm that these officials possessed higher
knowledge than the average citizens concerning the juridical and economical
matters of the town. Additionally there is no reference to any other advocatory
activity in the case of either of these officials, a fact which repeatedly confirms
our assumption, that the inquisitors had indeed taken part only in the trials initiated
by the town as public authority. The inquisitors are nowhere to be found in
the trials of the town magistrate started against other municipalities; well-known
advocates from the counties or from the town were hired in those cases.

Regarding their careers after leaving the office of inquisitors, many of them were
elected as tax rectifiers, tax collectors, auditors or they were assigned as arbiters.
Only some of them acquired the highest positions in the town magistrate: Andrds
Otvos became first judge and royal judge of the town, Andreas Beuchel had been
elected as a member of the inner council and afterwards he became royal judge as
well.* The sources, hence, reveal that the office of the inquisitors did not necessarily
provide opportunities for spectacular and rapid professional, social or material
mobility for their office-holders. Even if Andras Otvos eventually managed to
access important state offices, it happened mainly owing to his wealth and his
economical and social relations. Although all of them were members of the council
of the hundred, implying prestige, honour and notable positions, they did not
necessarily belong to the highest elite, nor to the most determinant characters
of the town’s management. The two persons that do not fit the pattern were
the inquisitors between 1587 and 1588, Andras Otvos and Andreas Beuchel. They
were elected, however, in the period when the assembly of the centumviri was
trying to delineate the competence of the inquisitors, and by the election of more
influential characters they attempted to urge the development of the institution.
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The Inquisitors in the Judicial Practice
of the Town

N WHAT follows, we will try to demonstrate the influence of the institution
on the judicial practice of the town through the investigation of lawsuits
initiated by the inquisitors. The registers of the centumviri reveal that
the inquisitors were required to intervene in cases like homicide, adultery,
fornication, slander, bigamy, or against the disturbers of the town’s peace and
order.” Furthermore the centumyiri firmly requested their involvement in the
pursuit, arrest and conviction of the wine smugglers as well.*> Occasionally
they intervened against those who refused to pay taxes on town estates and
services.” At the beginning of 1602 the inquisitors were asked to bring to
court all those citizens who during the recent war times had left the town
by joining the enemy and returned there only after the danger had passed.*
The judicial records of the town provide further data on the activity of the
inquisitors.* For the beginning we have to focus on the relationship between the
inquisitors and the advocates of the town, and on the appearance of the inquisitorial
procedure in the judicial activity of the town. As mentioned before, the latter
is linked to the person of Gyorgy Igyarto, who as the town’s advocate had issued
19 trials between 1584 and 1586 in cases involving witchcraft, homicide,
fornication, adultery, theft, and arson. In the same period the inquisitors themselves
have acted six times against people who committed homicide, fornication,
rape, blasphemy and acquired illegally amnesty from the prince. Thus, we
might draw the conclusion that in the above mentioned period the competences
of the town attorneys and of the inquisitors had not yet been clearly distinguished,
causing numerous overlaps in their activities. It is, however, obvious, that due
to their joined action the percentage of the procedures started through public
initiation had increased in the town-court. Hence, the spread of this type of
procedure resulted directly in the increasing number of criminal suits, a process
in which besides the town attorneys the inquisitors played a major role as well.
The records of the 1590s show that, according to the ordinance of the council
enacted in 1587, the inquisitors had indeed taken over the initiative in every
public initiated trial. The analysis concerning the types of lawsuits initiated by
the inquisitors reveals the following:
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The inquisitors focused on the crimes that endangered the security and public
order of the town’s society, mainly the security of the human life, the family
and public morality, and to a lesser extent they dealt with trials concerning the
material belongings of the citizens.

While comparing the number of the trials initiated by the inquisitors to the
overall number of the trials of the same type, one can easily notice that some types
have occurred exclusively due to the intervention of the inquisitors; moreover, in
other cases — like in charges of fornication, adultery and homicide — the number
of the cases had doubled. Thus, before the appearance of the public initiated
procedures, the principals of such crimes were more likely to escape the penalty
than afterwards. The most illustrative is the case of sexual crimes — fornication
and adultery —, in which the inquisitors were the suitors in almost two third of
the cases. There are several adultery cases, in which one of the parties had been
charged with adultery, while the other with the concealment of the crime; thus,
in such cases the initiation of a private procedure was highly improbable.*

Investigating all these aspects strictly in respect of the homicide trials, the
following image emerges:

A - total number of trials; B — number of the public initiated trials (p - procurators)*;
C - percentage of the trials initiated by the inquisitors
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For the beginning we must point out that from the 1580s, in parallel with the
spread of the public initiated procedures, the number of homicide charges had
suddenly increased. The inquisitors together with the advocates of the town,
initiated the procedures as public prosecutors in 25% of the cases; meanwhile,
due to their appearance, new, previously unknown types of trials (infanticide, murder
and robbery) occurred before the court. In the last decade of the century, after
the inquisitors had entirely taken over the control of the inquisitorial procedures,
we cannot, however, notice a growth in number of the procedures, but the rate
of their presence in these procedures had doubled and further increased the number
of new type of trials. They had brought to court for the first time parents accused
with filicide, and summoned to court a former inquisitor and member of the
centumviri, Gergely Balasfi, with the accusation of hiring a murderer.

Concerning the outcome of the cases initiated by the inquisitors, we investigated
the sentences given by the court. Of the fourteen homicide trials in five cases
the sentences are missing. Two cases of assassination and robbery and one of
murder ended with the accused persons being sentenced to death. Three maids
accused with infanticide were banned out of the town, because, although the
charges of infanticide couldn’t be confirmed, the fact that they had given birth
to children attested their illicit relationships. Three men accused of beating
their child to death had been condemned to death in first instance, but in
appeal the jurors changed the sentences, based on the lack of evidence, giving
them the opportunity to save themselves by oath. These figures show that in 66%
of the cases the accused were condemned, and in the rest of the cases only the
lack of evidence spared the life of the accused.

The same pattern emerges if examining all the trials initiated by the inquisitors
in the 1590s. Without taking into account the unknown sentences, 70% of the
cases ended with the condemnation of the accused, and only in 30% of the
cases the defendant got the opportunity to free himself by oath. It must be
emphasized that in these latter cases the culprits got the chance to free themselves
only due to the lack of evidence, not because their innocence had been proven.
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Nevertheless we know of a single case in which the defendant swore on his
innocence being discharged this way, while in all the other cases the historical
records are missing. These data reveal the effectiveness of the initiatives of the
inquisitors, and although not all their cases ended up with conviction, they
succeeded in facing the accused with justice, an act that could become an exemplary
measure for other eventual criminals as well.

In most of the cases their intervention was of crucial importance due to the
fact that often the circumstances of the crime — the time and the location, the
extermination of the victim, the lack of the witnesses — considerably facilitated
the escape of the criminals and limited the interference of private accusers to a
great extent. In cases of domestic violence the presence of the inquisitors had also
proven to be determinant taking into consideration the fact that the intervention
of private accusers in such cases was highly improbable. Hence, by their
interventions the protection of the family, and in broader terms, through the
tamily, the protection of the whole society as well had bettered.

The introduction of the inquisitorial procedure, besides having increased
the number of the homicidal cases and having introduced new types of suits, also
resulted in certain changes in the private initiated cases. Namely; in the late 1590s,
in cases of feticide or murders with robbery, besides the inquisitors private persons
appeared as well as demandants.

Finally, the analysis of the records of the town accounts reveal further types
of trials initiated by the inquisitors, such as actions prosecuted for crimes like
bigamy, arson, failure to accomplish the assumed work in the vineyards of the
town, or wine selling at an unjustified high price.*

Conclusions

OWEVER, DUE to the shortage of the historical sources it is yet impossible

to determine the precise role of the institution in the judicial practice

of the town, especially at the beginning of its activity; nevertheless, there
is enough data to attest that the appearance of the inquisitors stimulated greatly
the development of the judicial practice of the town. Their appearance coincides
with the spread of the inquisitorial procedure, but their role gained importance
most probably after the year 1587, when their competences and duties had
been accurately delineated by the centumviri. The inquisitors were charged to take
up the efforts of the town’s magistrate that had been trying since the middle of
the century to provide an institutional frame for the persecution and the punishment
of those criminals who endangered the order of the town and the society. The
growth in number of both the type of the crimes prosecuted and the number
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of criminal trials started through private or public initiation at the court of the
town proves a more effective impeachment of the criminals; furthermore, it clearly
indicates the growing role of justice in the disciplining process of the society. The
fact that in the last decade of the 16" century only 10% of the trials started at
the court of the town were initiated through public initiation also indicates
that the replacement of private by public authority in this disciplining process was
only at its beginnings.*

The changes occurred in the judicial practice of the town due to the spread
of the inquisitorial procedure and the establishment of the institution of inquisitors
can be listed among other political, social and religious changes noticeable in the
second half of the 16" century. These are all closely linked to the town’s endeavour
to become independent from Sibiu (Hermannstadt, Nagyszeben) and from the
whole Saxon Universitas in every aspect of the town-life, actually to the eventual
effects of this endeavour. From the end of the 1550s, when in terms of the appealing
authority of the town’s court the magistrate managed to gain independence from
the Saxon Universitas, an extensively and profoundly normative domestic
jurisdictional system was required. Thus the establishment of the institution of
inquisitors is most certainly one of the results of these rationalizing and reorganizing
actions taken within the judicial apparatus of the town.

Qa
Translated by DALMA GAL
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Abstract
The Inquisitors in the Judicial Practice of Cluj at the End of the 16" Century

The two inquisitors of the town (inquisitores malefactorum) are mentioned for the first time in
the judicial protocols of the town in 1584, but the first regulation of their duties dates from March
1587. The establishment of the institution was marked by a series of circumstances: the growing
efforts of the town officials to tighten the control over the community of the town, the introduction
of the inquisitorial procedure, and the judicial activity of a town-advocate called Gyorgy Igyarto.
The inquisitors were charged to take action against criminals in cases that did not involve private
accusation, and gained an important role in the management of the town’s revenues as well. The
two inquisitors were annually elected among the centumviri. Their activity focused on the crimes
that endangered the security and public order of the town’s society — mainly the security of the
human life, the family and public morality — and to a lesser extent on trials concerning the
material belongings of the citizens. The data presented shows that the appearance of the institution
stimulated greatly the development of the judicial practice of the town. They were charged to
take up the efforts of the town’s magistrate to provide an institutional frame for the persecution
and punishment of the criminals. The growth in number of both the type of the crimes prosecuted
and the number of criminal trials started through private or public initiation at the court of the
town proves a more effective impeachment of the criminals; furthermore, it clearly indicates the
growing role of the justice in the disciplining process of the society. These changes can be listed
among other political, social and religious changes of the second half of the 16™ century, that are
closely linked to the town’s endeavour to gain full independence in every aspect of the town-life.

Keywords
Early Modern Transylvanian legal system, judicial practice of Cluj, inquisitorial procedure, social
disciplining, inquisitor, town-advocate, town magistrate, homicide



